Section 2: The Risk Management Fund

This section contains a detailed review of the legal basis for the North Dakota
risk management program and the Risk Management Fund. Discussed here are
the kinds of claims and damages covered by the Fund, along with definitions
of important terms; the kinds of protection the State needs and through which
mechanism they are provided; copies of certificates of financial responsibility;
a copy of the Century Code chapter pertaining to claims against the State; and
a list of agency and facility contributions to the Risk Management Fund.

The specific topics are:

2.1 Memorandum of Liability and Defense Coverage
2.2 Insurance Coverages
2.3 Certificates of Insurance and Financial Responsibility
2.4 North Dakota Century Code Chapter 32-12.2
2.5 Funding
B Risk Management Fund Contribution Discount Program
B Risk Management Fund Contribution Discount Program Application Form
(SFN 53424)
B Schedules for Portions of Quarterly Loss Control Committee Meeting
Agendas Specific to Qualifying for the RMF and RMWCP Discounts
B Contribution Table
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2.1 Memorandum of the Risk Management Fund
Liability and Defense Coverage

The 1995 North Dakota Legislature created a new chapter of the Century Code,
N.D.C.C. ch. 32-12.2, governing claims against the State and State employees for
personal injury, death, or property damage caused by the State or a State employee
“acting within the scope of the employee’s employment.”

The chapter also established the Risk Management Fund and directed that it be
administered by the Office of Management and Budget.

This memorandum is a summary of the Risk Management Fund program created by
the law and is not intended to create any rights or responsibilities other than those
established in N.D.C.C. ch. 32-12.2.

Provisions of the Risk Management Fund

Damages Coverage

The Risk Management Fund will pay money damages for an injury caused by the
negligence or wrongful act or omission of a State employee acting within the
employee’s scope of employment which the employee would be personally liable to
pay a claimant under state law.

The Risk Management Fund also will pay money damages for an injury caused from
some condition or use of tangible property under circumstances in which the State, if
it were a private person, would be liable to the claimant.

Coverage includes claims for damages resulting from an occurrence, accident,
wrongful act, error or omission, or claim made because of bodily injury, personal
injury, property damage, professional liability, or public officials’ professional
liability, or any combination thereof.

However, the Risk Management Fund will not pay money damages for those
claims excluded under N.D.C.C. ch. 32-12.2 or other applicable law.

Coverage Limit

The amount of money damages the Risk Management Fund may pay is limited to a
total of two hundred fifty thousand dollars ($250,000) per person and one million
dollars ($1,000,000) per occurrence. The per occurrence cap may be exceeded only
If more than one claimant presents proofs of judgment to the Director of the Office
of Management and Budget to be included in the proposed budget for the Office of
Management and Budget and the Legislature adopts an appropriation to pay the
claim during the next regular legislative session.
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The Risk Management Fund will not be held liable or indemnify a State employee
held liable for punitive or exemplary damages.

Defense Coverage

The Risk Management Fund will defend any claim brought against the State under
N.D.C.C. ch. 32-12.2 or brought against a state employee acting within the scope of
employment at no cost to the employee, if that employee 1) provides complete
disclosure and cooperation in the defense of the claim or demand; 2) has given
written notice of the claim or demand to the head of the state entity that employs the
state employee and to the attorney general within ten days after being served with a
summons, complaint or other legal pleading asserting that claim or demand against
the State employee; and 3) requests representation.

For any claim brought under N.D.C.C. ch. 32-12.2 a State employee may hire, at his
or her expense, counsel to represent the employee in the litigation. If the State
employee chooses to hire separate defense counsel, the State will not indemnify,
save harmless or defend the State employee nor pay for the State employee’s defense
or any judgment against the State employee.

The Risk Management Fund may, at its discretion and in consultation with the head
of the agency involved and the Attorney General, investigate any occurrence, settle
any claim or suit that may result, or submit the claim to mediation or binding
arbitration.

Defense costs are payable in addition to the above-stated coverage limit.
Exclusions

Neither the State nor a State employee may be held liable under the State Tort
Claims Act for any of the following claims:

a) A claim based upon an act or omission of a State employee exercising due care
in the execution of a valid or invalid statute or rule.

b) A claim based upon a decision to exercise or perform or a failure to exercise or
perform a discretionary function or duty on the part of the State or its
employees, regardless of whether the discretion involved is abused or whether
the statute, order, rule, or resolution under which the discretionary function or
duty is performed is valid or invalid. Discretionary acts include acts, errors, or
omissions in the design of any public project but do not include the drafting of
plans and specifications that are provided to a contractor to construct a public
project.

c) A claim resulting from the decision to undertake or the refusal to undertake any
legislative or quasi-legislative act, including a decision to adopt or the refusal to
adopt any statute, order, rule, or resolution.
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d)

9)

h)
i)

A claim resulting from the decision to undertake or the refusal to undertake any

judicial or quasi-judicial act, including a decision to grant, to grant with

conditions, to refuse to grant, or to revoke any license, permit, order, or other
administrative approval or denial.

A claim relating to injury directly or indirectly caused by a person who is not

employed by the state.

A claim relating to injury directly or indirectly caused by the performance or

nonperformance of a public duty, including:

(1) Inspecting, licensing, approving, mitigating, warning, abating, or failing to
so act regarding compliance with or the violation of any law, rule,
regulation, or any condition affecting health or safety.

(2) Enforcing, monitoring, or failing to enforce or monitor conditions of
sentencing, parole, probation, or juvenile supervision.

(3) Providing or failing to provide law enforcement services in the ordinary
course of a state’s law enforcement operation.

“Public duty” does not include action of the state or a state employee under

circumstances in which a special relationship can be established between the

state and the injured party. A special relationship is demonstrated if all of the
following elements exist:

(1) Direct contact between the state and the injured party.

(2) An assumption by the state, by means of promises or actions, of an
affirmative duty to act on behalf of the party who allegedly was injured.

(3) Knowledge on the part of the state that inactions of the state could lead to
harm.

(4) The injured party’s justifiable reliance on the state’s affirmative
undertaking, occurrence of the injury while the injured party was under
the direct control of the state, or the state action increases the risk of harm.

A claim resulting from the assessment and collection of taxes.

A claim resulting from snow or ice conditions, water or debris on a highway or

on a public sidewalk that does not abut a State-owned building or parking lot,

except when the condition is affirmatively caused by the negligent act of a State
employee.

A claim resulting from any injury caused by a wild animal in its natural State.

A claim resulting from the condition of unimproved real property owned or

leased by the State.

A claim resulting from the loss of benefits or compensation due under a

program of public assistance.

A claim resulting from the reasonable care and treatment, or lack of care and

treatment, of a person at a state institution where reasonable use of available

appropriations has been made to provide care.

A claim resulting from damage to the property of a patient or inmate of a state

institution.

A claim resulting from any injury to a resident or an inmate of a state institution

if the injury is caused by another resident or inmate of that institution.
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p) A claim resulting from environmental contamination, except to the extent that
federal environmental law permits the claim.

q) A claim resulting from a natural disaster, an act of God, a military action, or an
act or omission taken as part of a disaster relief effort.

r A claim for damage to property owned by the State.

s) A claim for liability assumed under contract, except this exclusion does not
apply to liability arising from a State employee’s operation of a rental vehicle if
the vehicle is rented for a period of thirty days or less and the loss is not
covered by the State employee’s personal insurance or by the vehicle rental
company.

Immunity

The Risk Management Fund is a self-retention fund for the State and does not
constitute insurance or a government self-insurance pool. Neither the existence of the
Risk Management Fund nor this memorandum of coverage constitutes a waiver of
any existing immunity to suit or creates any liability to suit.

Notice Requirement

A person bringing a claim against the State or a State employee for an injury shall
present to the Director of the Office of Management and Budget within one hundred
eighty (180) days after the alleged injury is discovered or reasonably should have
been discovered a written notice stating the time, place, and circumstances of the
injury, names of any State employees known to be involved, and the amount of
compensation or other relief demanded. The time for giving notice does not include
the time during which a person injured is incapacitated by the injury from giving
notice. If the claim is one for death, the notice may be presented by the personal
representative, surviving spouse, or next of kin within one year after the alleged
injury resulting in the death.

Definitions

Claim: any claim for relief brought against the State or a state employee for an injury
caused by the State or a State employee acting within the scope of the employee’s
employment whether in the state or outside the State.

Injury: personal injury, death, or property damage.

Occurrence: an accident, including continuous or repeated exposure to a condition,
which results in an injury.

Personal injury: bodily injury, mental injury, sickness, or disease sustained by a
person and injury to a person’s rights or reputation.

Property damage: injury to or destruction of tangible or intangible property.
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Scope of employment: means the state employee was acting on behalf of the State in
the performance of duties or tasks of the employee’s office or employment lawfully
assigned to the state employee by competent authority or law.

State: includes an agency, authority, board, body, branch, bureau, commission,
committee, council, department, division, industry, institution, instrumentality, and
office of the State.

State employee: means every present or former officer or employee of the state or
any person acting on behalf of the state in an official capcity, temporarily or
permanently, with or without compensation. The term does not include an
independent contractor.

State institution: the state hospital, the developmental center at westwood park,
Grafton, the state penitentiary, the Missouri River correctional center, the North
Dakota youth correctional center, the North Dakota vision services - school for the
blind, the school for the deaf, and similar facilities providing care, custody or
treatment for individuals.

Other Coverages

The Risk Management Fund may purchase commercial insurance and/or
governmental self-insurance for exposures determined to cause an excessive
financial risk to the Fund. Such purchased commercial insurance and/or
governmental self-insurance shall be primary coverage.
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2.2 Insurance Coverages

Under state law, all liability insurance and/or governmental self-insurance purchased
on behalf of the State must be authorized in writing by the Director of the Office of
Management and Budget.

Deciding whether to purchase insurance or to self-retain the various risks of the State
through the Risk Management Fund requires analysis, a statewide perspective, and
risk financing expertise. The Risk Management Division of the Office of
Management and Budget is the focal point for this decision-making process, which
includes substantial input from State agencies.

Types of Coverages

The State’s approach to assumption of risk varies by type of coverage. Some
insurance is purchased due to the catastrophic potential of some exposures to
negatively affect the financial stability of the Risk Management Fund. The various
coverages are summarized below by area, and the appropriate contact person is
identified where applicable.

Liability

The Risk Management Fund provides tort liability coverage for State employees up
to $250,000 per person and $1,000,000 per occurrence

It is the opinion of the Attorney General that with certain exceptions, all State and
agency operations fall within the scope of N.D.C.C. ch. 32-12.2. Thus, liability risks
associated with these operations are funded through the Risk Management Fund.
Liability to a third party (non-employee) includes bodily injury, personal injury,
professional liability, errors and omissions or property damage resulting from the
premises or operations of the State, its agencies, employees, boards, commissions or
assigns. Contact Johanna Zschomler, Director, Risk Management Division of the
Office of Management and Budget, (701) 328-7584.

State Fleet

Vehicles titled to the Department of Transportation (DOT) will be covered for
liability under the Risk Management Fund as of July 1, 1997. Contact State Fleet
Services, DOT, (701) 328-1472.
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Professional Liabilities and Medical Malpractice

As of July 1, 1997, coverage to the tort cap limits is provided by the Risk
Management Fund and commercial insurance coverage. Contact Johanna
Zschomler, Director, Risk Management Division of the Office of Management and
Budget, (701) 328-7584.

Aviation

Insurance coverage is purchased by the various entities that have aviation risks. Due
to the catastrophic nature of aviation risks and the need for high limits of liability,
this exposure is funded through purchase of commercial insurance coverage, not the
Risk Management Fund.

Property

All owned or leased real and personal property of the State and its agencies by law
must be insured through the North Dakota Fire and Tornado Fund. Contact, North
Dakota Fire and Tornado Fund,(701) 328-9600.

Exceptions to this requirement are determined by the Fire and Tornado Fund, in
which case the agency has authority to place coverage with other insurers. Such
exceptions include but are not limited to:

Boiler and machinery. Risk Management facilitates the purchase of a master
boiler and machinery policy for the State and its agencies. All agencies should make
every effort to use this master program. Contact Johanna Zschomler, Director, Risk
Management Division of the Office of Management and Budget, (701) 328-7584.

Inland Marine floaters. Special coverage is available for mobile equipment,
portable radios, computers, artwork, and similar property. An agency wishing to
purchase this coverage may do so.

Employee faithful performance bond. The State Bonding Fund provides
fidelity bond coverage for each state employee. Contact State Bonding Fund, (701)
328-9606.
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2.3 Certificates of Insurance and of Financial
Responsibility

State agencies that purchase commercial insurance coverage can obtain Certificates
of Insurance from the insurers. If you are asked to provide a certificate, contact the
insurer’s agent for assistance.

Since the Risk Management Fund is not an insurance company, it will not issue
Certificates of Insurance. It will, however, provide a Certificate of Financial
Responsibility for liability exposures it covers. If you are asked to provide proof of
financial responsibility, contact the State Risk Manager for assistance. Samples of
the Certificate of Financial Responsibility are on the next two pages.
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CERTIFICATE OF FINANCIAL RESPONSIBILITY

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND
CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS CERTIFICATE DOES
NOT AMEND, EXTEND OR ALTER THE LIABILITIES ASSUMED BY THE STATE OF
NORTH DAKOTA OR THE COVERAGES THAT MAY BE AFFORDED BY ANY
INSURANCE CARRIERS OR SELF-INSURED FUNDS.

LIABILITY OF THE STATE IS CREATED AND LIMITED BY ENACTMENT OF CHAPTER
32-12.2 OF THE NORTH DAKOTA CENTURY CODE. AS OF APRIL 22, 1995, ALL
TERMS, CONDITIONS, STATUTES OF LIMITATIONS APPLY AS OUTLINED THEREIN.
DAMAGES THAT MAY BE PAID WITHOUT SPECIFIC LEGISLATIVE AUTHORITY FOR
EVENTS OCCURRING PRIOR TO AUGUST 1, 1997, ARE $250,000 PER PERSON AND
$750,000 PER OCCURRENCE; ON OR AFTER AUGUST 1, 1997, $250,000 PER PERSON
AND $1,000,000 PER OCCURRENCE.

THE STATE OF NORTH DAKOTA HAS FUNDED FOR THIS LIABILITY EXPOSURE AT
A LEVEL DETERMINED BY AN INDEPENDENT ACTUARY.

DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/SPECIAL ITEMS:

THIS CERTIFICATE IS ISSUED TO:

ON THIS DATE OF:

BY:
AUTHORIZED REPRESENTATIVE OF THE STATE
OF NORTH DAKOTA OFFICE OF MANAGEMENT
AND BUDGET
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CERTIFICATE OF FINANCIAL RESPONSIBILITY

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND
CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS CERTIFICATE DOES
NOT AMEND, EXTEND OR ALTER THE LIABILITIES ASSUMED BY THE STATE OF
NORTH DAKOTA OR THE COVERAGES THAT MAY BE AFFORDED BY ANY
INSURANCE CARRIERS OR SELF-INSURED FUNDS.

LIABILITY OF THE STATE IS CREATED AND LIMITED BY ENACTMENT OF CHAPTER
32-12.2 OF THE NORTH DAKOTA CENTURY CODE. AS OF APRIL 22, 1995, ALL
TERMS, CONDITIONS, STATUTES OF LIMITATIONS APPLY AS OUTLINED THEREIN.
DAMAGES THAT MAY BE PAID WITHOUT SPECIFIC LEGISLATIVE AUTHORITY FOR
EVENTS OCCURRING PRIOR TO AUGUST 1, 1997, ARE $250,000 PER PERSON AND
$750,000 PER OCCURRENCE; ON OR AFTER AUGUST 1, 1997, $250,000. PER PERSON
AND $1,000,000 PER OCCURRENCE.

EXCESS LIABILITY REINSURANCE COVERAGE PROVIDED BY SWISS RE
AMERICA CERTIFICATE NO. CP 36: $3,000,000

THE STATE OF NORTH DAKOTA HAS FUNDED FOR THIS LIABILITY EXPOSURE AT
A LEVEL DETERMINED BY AN INDEPENDENT ACTUARY.

DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/SPECIAL ITEMS:

THIS CERTIFICATE IS ISSUED TO:

ON THIS DATE OF:

BY:
AUTHORIZED REPRESENTATIVE OF THE STATE
OF NORTH DAKOTA OFFICE OF MANAGEMENT
AND BUDGET
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2.4 North Dakota Century Code Chapter 32-12.2

CHAPTER 32-12.2
CLAIMS AGAINST THE STATE

32-12.2-01. Definitions. As used in this chapter, unless the context otherwise requires:

1. "Claim" means any claim for money damages brought against the state or a state employee
for an injury caused by the state or a state employee acting within the scope of the employee's
employment whether in the state or outside the state.

2. "Injury™ means personal injury, death, or property damage.

3. "Occurrence” means an accident, including continuous or repeated exposure to a condition,
which results in an injury.

4. "Personal injury" includes bodily injury, mental injury, sickness, or disease sustained by a
person and injury to a person's rights or reputation.

5. "Property damage" includes injury to or destruction of tangible or intangible property.

6. "Scope of employment” means the state employee was acting on behalf of the state in the
performance of duties or tasks of the employee's office or employment lawfully assigned to
the employee by competent authority or law.

7. "State" includes an agency, authority, board, body, branch, bureau, commission, committee,
council, department, division, industry, institution, instrumentality, and office of the state.

8. "State employee" means every present or former officer or employee of the state or any
person acting on behalf of the state in an official capacity, temporarily or permanently, with
or without compensation. The term does not include an independent contractor.

9. "State institution" means the state hospital, the developmental center at westwood park,
Grafton, the state penitentiary, the Missouri River correctional center, the North Dakota youth
correctional center, the North Dakota vision services - school for the blind, the school for the
deaf, and similar facilities providing care, custody, or treatment for individuals.

32-12.2-02. Liability of the state - Limitations - Statute of limitations.

1. The state may only be held liable for money damages for an injury proximately caused by the
negligence or wrongful act or omission of a state employee acting within the employee's
scope of employment under circumstances in which the employee would be personally liable
to a claimant in accordance with the laws of this state, or an injury caused from some
condition or use of tangible property under circumstances in which the state, if a private
person, would be liable to the claimant. No claim may be brought against the state or a state
employee acting within the employee's scope of employment except a claim authorized under
this chapter or otherwise authorized by the legislative assembly. The enactment of a law, rule,
or regulation to protect any person's health, safety, property, or welfare does not create a duty
of care on the part of the state, its employees, or its agents, if that duty would not otherwise
exist.
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2. The liability of the state under this chapter is limited to a total of two hundred fifty thousand
dollars per person and one million dollars for any number of claims arising from any single
occurrence. The state may not be held liable, or be ordered to indemnify a state employee
held liable, for punitive or exemplary damages. Any amount of a judgment against the state in
excess of the one million dollar limit imposed under this subsection may be paid only if the
legislative assembly adopts an appropriation authorizing payment of all or a portion of that
amount. A claimant may present proof of the judgment to the director of the office of
management and budget who shall include within the proposed budget for the office of
management and budget a request for payment for the portion of the judgment in excess of
the limit under this section at the next regular session of the legislative assembly after the
judgment is rendered.

3. Neither the state nor a state employee may be held liable under this chapter for any of the
following claims:

a. A claim based upon an act or omission of a state employee exercising due care in the
execution of a valid or invalid statute or rule.

b. A claim based upon a decision to exercise or perform or a failure to exercise or perform a
discretionary function or duty on the part of the state or its employees, regardless of
whether the discretion involved is abused or whether the statute, order, rule, or resolution
under which the discretionary function or duty is performed is valid or invalid.
Discretionary acts include acts, errors, or omissions in the design of any public project
but do not include the drafting of plans and specifications that are provided to a
contractor to construct a public project.

c. A claim resulting from the decision to undertake or the refusal to undertake any
legislative or quasi-legislative act, including the decision to adopt or the refusal to adopt
any statute, order, rule, or resolution.

d. A claim resulting from a decision to undertake or a refusal to undertake any judicial or
quasi-judicial act, including a decision to grant, to grant with conditions, to refuse to
grant, or to revoke any license, permit, order, or other administrative approval or denial.

e. A claim relating to injury directly or indirectly caused by a person who is not employed
by the state.

f. A claim relating to injury directly or indirectly caused by the performance or
nonperformance of a public duty, including:

(1) Inspecting, licensing, approving, mitigating, warning, abating, or failing to so act
regarding compliance with or the violation of any law, rule, regulation, or any
condition affecting health or safety.

(2) Enforcing, monitoring, or failing to enforce or monitor conditions of sentencing,
parole, probation, or juvenile supervision.

(3) Providing or failing to provide law enforcement services in the ordinary course of a
state's law enforcement operations.
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g. "Public duty" does not include action of the state or a state employee under circumstances
in which a special relationship can be established between the state and the injured party.
A special relationship is demonstrated if all of the following elements exist:

(1) Direct contact between the state and the injured party.

(2) An assumption by the state, by means of promises or actions, of an affirmative duty
to act on behalf of the party who allegedly was injured.

(3) Knowledge on the part of the state that inaction of the state could lead to harm.

(4) The injured party's justifiable reliance on the state's affirmative undertaking,
occurrence of the injury while the injured party was under the direct control of the
state, or the state action increases the risk of harm.

h. A claim resulting from the assessment and collection of taxes.

i. A claim resulting from snow or ice conditions, water, or debris on a highway or on a
public sidewalk that does not abut a state-owned building or parking lot, except when the
condition is affirmatively caused by the negligent act of a state employee.

j- Aclaim resulting from any injury caused by a wild animal in its natural state.

k. A claim resulting from the condition of unimproved real property owned or leased by the
state.

I. A claim resulting from the loss of benefits or compensation due under a program of
public assistance.

m. A claim resulting from the reasonable care and treatment, or lack of care and treatment,
of a person at a state institution where reasonable use of available appropriations has been
made to provide care.

n. A claim resulting from damage to the property of a patient or inmate of a state institution.

0. A claim resulting from any injury to a resident or an inmate of a state institution if the
injury is caused by another resident or inmate of that institution.

p. A claim resulting from environmental contamination, except to the extent that federal
environmental law permits the claim.

g- A claim resulting from a natural disaster, an act of God, a military action, or an act or
omission taken as part of a disaster relief effort.

r. A claim for damage to property owned by the state.

s. A claim for liability assumed under contract, except this exclusion does not apply to
liability arising from a state employee's operation of a rental vehicle if the vehicle is
rented for a period of thirty days or less and the loss is not covered by the state
employee's personal insurance or by the vehicle rental company.
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4. An action brought under this chapter must be commenced within the period provided in
section 28-01-22.1.

5. This chapter does not create or allow any claim that does not exist at common law or has not
otherwise been created by law as of April 22, 1995.

32-12.2-03. State to be named in action - Personal liability and defense of employees -
Indemnification of claims and final judgments.

1. An action for an injury proximately caused by the alleged negligence, wrongful act, or
omission of a state employee occurring within the scope of the employee's employment must
be brought against the state.

2. A state employee is not personally liable for money damages for an injury when the injury is
proximately caused by the negligence, wrongful act, or omission of the employee acting
within the scope of employment.

3. A state employee may not be held liable in the employee's personal capacity for acts or
omissions of the employee occurring within the scope of the employee's employment. A state
employee may be personally liable for money damages for an injury when the injury is
proximately caused by the negligence, wrongful act, or omission of the employee acting
outside the scope of the employee's employment. The plaintiff in such an action bears the
burden of proof to show by clear and convincing evidence that the employee was acting
outside the scope of the employee's employment. The extent to which an employee may be
personally liable under this section and whether the employee was acting within the scope of
employment must be specifically stated in a final judgment.

4. Except for claims or judgments for punitive damages, the state shall indemnify and save
harmless a state employee for any claim, whether groundless or not, and final judgment for
any act or omission occurring within the scope of employment of the employee if the
employee provides complete disclosure and cooperation in the defense of the claim or
demand and if the employee has given written notice of the claim or demand to the head of
the state entity that employs the state employee and to the attorney general within ten days
after being served with a summons, complaint, or other legal pleading asserting that claim or
demand against the state employee.

5. A judgment in a claim against the state is a complete bar to any claim by the claimant,
resulting from the same injury, against the employee whose act or omission gave rise to the
claim.

6. The state shall defend any state employee in connection with any civil claim or demand,
whether groundless or otherwise, arising out of an alleged act or omission occurring within
the scope of the employee's employment if the employee provides complete disclosure and
cooperation in the defense of the claim or demand and if the employee requests such defense
in writing within ten days after being served with a summons, complaint, or other legal
pleading asserting a cause of action against the state employee arising out of a civil claim or
demand. The request for defense must be in writing and provided to the head of the state
entity that employs the state employee and the attorney general. The head of the state entity
that employs the state employee shall advise the attorney general as to whether that person
deems the employee's actions that are the subject of the action to have been within the scope
of the employee's employment. The determination of whether a state employee was acting
within the scope of employment must be made by the attorney general. If the attorney general
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determines that the employee was acting within the scope of the employee's employment, the
state shall provide the employee with a defense by or under the control of the attorney general
or the attorney general's appointee. This section is not a waiver, limitation, or modification of
any immunity or other defenses of the state or any of its employees, nor does it create any
causes of action against the state or any of its employees.

For any claim brought under this chapter, a state employee may choose to hire the employee's
own separate defense counsel to represent the state employee in the litigation. If the state
employee chooses to hire separate defense counsel, subsections 4 and 6 do not apply to the
state employee in that litigation and the state will not indemnify, save harmless, or defend the
state employee nor pay for the state employee's defense or any judgment against the state
employee.

32-12.2-04. Notice required - Payment of claims.

1.

A person bringing a claim against the state or a state employee for an injury shall present to
the director of the office of management and budget within one hundred eighty days after the
alleged injury is discovered or reasonably should have been discovered a written notice
stating the time, place, and circumstances of the injury, the names of any state employees
known to be involved, and the amount of compensation or other relief demanded. The time
for giving the notice does not include the time during which a person injured is incapacitated
by the injury from giving the notice. If the claim is one for death, the notice may be presented
by the personal representative, surviving spouse, or next of kin within one year after the
alleged injury resulting in the death.

After receipt of notice of a claim, the director of the office of management and budget shall,
in a timely manner, notify the head of the state entity involved, the attorney general, and any
insurer or self-insurance pool providing coverage for that state entity. For claims over ten
thousand dollars, the director, in consultation with the head of the state entity involved and
the attorney general, may settle claims covered by the state risk management fund if the claim
is made in writing and settlement is approved by the attorney general. The director of the
office of management and budget may independently settle any claim covered by the state
risk management fund if the claim is made in writing and the settlement is for not more than
ten thousand dollars.

A claim shall be paid out of the risk management fund unless that claim is covered by
insurance or participation in a government self-insurance pool. All necessary loss adjustment
expenses must be included as a component of the claim and be paid out of the fund. Loss
adjustment expenses include investigation costs and attorney's fees associated with a claim.

The acceptance by the claimant of a settlement is final and conclusive on the claimant and
constitutes a complete release of any claim against the state and the state employee whose act
or omission gave rise to the claim.

A person bringing a legal action against the state or a state employee for a claim shall deliver
a copy of the summons, complaint, or other legal pleading in which the claim is first asserted
in the action to the director of the office of management and budget at the time the summons,
complaint, or other legal pleading is served in the action. This provision is in addition to any
applicable rule of civil procedure.

32-12.2-05. (Contingent expiration date - see Note) Arbitration of claims. The director of the
office of management and budget, in consultation with the head of the state entity involved and
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the attorney general, may agree to submit a claim covered by the state risk management fund to
mediation or binding arbitration. If a claim is submitted to arbitration, the arbitrator must apply
the limitations on liability imposed under this chapter in deciding the claim.

32-12.2-06. Liability insurance - Reinsurance. Upon approval of the director of the office of
management and budget, an entity of the state may participate in a government self-insurance
pool or may purchase insurance against liability of the entity and its employees for damages
resulting from claims under this chapter. The director shall limit participation in government self-
insurance pools and, except as provided in this section, the purchase of insurance to exposures
determined to cause an excessive financial risk to the state risk management fund including
exposures reasonably expected to deplete the fund and have a significant detrimental impact on
the state's budget. The director shall develop a state self-retention program that provides as much
coverage as possible of potential liability recognized by this chapter, but that includes insurance
purchases in a manner that is determined appropriate by the director in consultation with the state
risk manager. The insurance may be provided by an insurance company authorized to do business
in this state which the insurance commissioner has determined to be responsible and financially
sound, considering the extent of the coverage required, or coverage may be provided by a
government self-insurance pool. If a premium savings will result and the director of the office of
management and budget approves, the insurance policy or memorandum of coverage may be in
force from one through three years from the date of issue. The director may procure an excess
loss reinsurance contract for the state.

32-12.2-07. Risk management fund - Appropriation.

1. The director of the office of management and budget shall implement and administer a
program of self-retention against liability for the state through the establishment of a risk
management fund. Each entity of the state shall participate in the program by contributing the
appropriate share of its costs as determined by the director.

2. The state risk management fund is a special fund in the state treasury administered by the
director of the office of management and budget. The fund is a revolving fund consisting of
contributions from participating state entities, all payments received by the fund from its
activities, and other appropriations by the legislative assembly. The state investment board
shall invest the fund in accordance with chapter 21-10. Funds received as contributions from
state entities, all other payments deposited in the fund, and interest and income received on
investments are hereby appropriated on a continuing basis for the purposes of the fund.
Section 54-44.1-11 does not apply to the fund.

3. The director of the office of management and budget shall:

a. Review the state's exposure to various types of potential risks in consultation with
affected state entities and advise state entities as to the reduction of risk and fiscal
management of those losses.

b. Be responsible for statewide risk management coordination, evaluation of funding and
insuring alternatives, and the approval of all liability insurance purchases or government
self-insurance pool participation in consultation with affected state entities.

c. ldentify methods to eliminate redundant efforts in the management of state risk
management and insurance programs.

d. Administer the state risk management fund or contract for a third-party administrator.
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4. The director of the office of management and budget may request bids from insurance
carriers or government self-insurance pools or negotiate with insurance carriers and
government self-insurance pools and may enter into contracts of insurance with carriers or
memorandums of coverage with government self-insurance pools that are best qualified to
underwrite and service insurance or coverage programs for the state through the risk
management fund.

32-12.2-08. Duties of director of the office of management and budget. The director of the
office of management and budget is responsible for determining the specifications for liability
insurance or coverage for the state. The director shall require an insurance company or
government self-insurance pool providing coverage for the state to guarantee that its policy or
memorandum of coverage provides minimum coverages pursuant to required specifications and is
primary coverage to any coverage under the risk management fund.

32-12.2-09. Insurance no waiver of immunity. No purchase of insurance or participation in a
government self-insurance pool or self-retention fund by the state may be construed as a waiver
of any immunity to suit.

32-12.2-10. (Contingent expiration date - see Note) Eleventh Amendment immunity
preserved. This chapter does not waive the state's immunity under the Eleventh Amendment to
the United States Constitution in any manner, and this chapter may not be construed to abrogate
that immunity.

32-12.2-11. Certain records relating to claims against the state or state employees privileged
and exempt from open records law.

1. The following records are privileged and are not subject to section 44-04-18 or section 6 of
article X1 of the Constitution of North Dakota:

a. Records containing information relating to that portion of the funds or liability reserves
of the risk management fund established for the purpose of satisfying a specific pending
or reasonably predictable claim against the state or a state employee; and

b. Incident reports, investigation reports, or other risk management fund records of a
pending or reasonably predictable claim against the state or a state employee.

2. The office of management and budget shall make available for public disclosure records
identified in subsection 1 when disclosure of the record will not prejudice any outstanding
claim or reasonably predictable claim against the state or a state employee, all civil litigation
or adversarial administrative proceedings, including the exhaustion of all appellate remedies,
have been completed, and, in the case of reasonably predictable claims, the applicable statute
of limitations has expired.

32-12.2-12. State agency loss control committee records and meetings privileged and exempt
from open records and open meetings law. The portions of the records and meetings of any
state agency loss control committee dealing with confidential records are not public records or
public meetings subject to sections 44-04-18 and 44-04-19 and sections 5 and 6 of article XI of
the Constitution of North Dakota. Those records and meetings of the committee are privileged
and are not subject to subpoena or discovery or introduction into evidence in any civil action. The
records of the committee include all information, data, reports, or records created by or made
available to the committee. Any information, data, report, or record otherwise available from
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original sources is not confidential or immune from discovery or use in any civil action merely
because it was presented or considered during the proceedings of the committee. A person who
testified before the committee or who is a member of the committee may testify as to matters
within that person's knowledge but may not be asked about the records of, the testimony before,
or the discussions of the committee. This section does not relieve any person of any liability
incurred as a result of actions reviewed by the committee.

32-12.2-13. Contract between the state and a political subdivision. A contract between the
state and a political subdivision may not contain a provision that requires one party to assume the
liability of the other or the liability of a third party or to bear the costs of defense of actions
against the other or against a third party, unless the agreement is entered into in good faith and is
set forth in a separate writing signed by both parties and supported by adequate consideration
which must be stated in the agreement.

32-12.2-14. Risk management motor vehicle accident review board - Powers - Records -
Meetings. The director of the office of management and budget shall establish a risk management
motor vehicle accident review board to review any accident involving a motor vehicle owned or
leased by the state and operated by a state employee. The board is composed of the director of the
department of transportation, or the director's designee, who shall serve as chairman of the board;
the director of the office of management and budget, or the director's designee; the superintendent
of the highway patrol or the superintendent's designee; and two state employees selected by the
other board members to serve two-year terms.

The risk management motor vehicle accident review board shall review accidents
involving state-owned or state-leased vehicles operated by state employees in order to improve
traffic safety and driver training and to reduce the number of traffic accidents. The board shall
adopt rules concerning receiving accident reports, holding meetings, receiving verbal or written
information, making recommendations, communicating with state agencies and employees, and
informing state agencies of its recommendations. Three members of the board constitute a
guorum and an affirmative vote of at least three board members is required for the board to take
action and make a recommendation.

The duties of the chairman include scheduling meetings; notifying participants; receiving
and maintaining board records, reports, and other material; and communicating with agencies
concerning the board's recommendations.

The department of transportation shall report state motor vehicle-related accidents to the
board for review if it appears further training could have rendered the accident preventable or if
there was a citation issued to the state employee operating the state-owned or state-leased motor
vehicle. After review, the board may recommend driver training; defensive driver training;
emergency vehicle operational training; physical, written, or operational examinations; or
restrictions on the use of state-owned or state-leased motor vehicles. The state agency employing
the employee operating the state-owned or state-leased motor vehicle involved in the traffic
accident shall decide whether to implement the board's recommendation.

State employees must be paid and may not be required to take any leave for time needed
to assist the board, and all state employers shall reimburse their employees for travel expenses
incurred in assisting the board.

The board must be deemed to be a state agency loss-control committee under section 32-
12.2-12 and all of the board's current or former members and all participants providing any verbal
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or written information to the board are entitled to the rights against production of records or
testimony as contained in this section.

32-12.2-15. Contracts limiting liability to the state - Assumption of certain excess liability by
the risk management fund. Notwithstanding any provision in this chapter to the contrary, if the
attorney general and the director of the office of management and budget determine it is in the
best interest of the state, an agency may agree to limit the liability of a contractor to the state. The
liability limitation must be approved by the attorney general and director of the office of
management and budget in writing and may only be approved for contracts for the purchase or
lease of software, communication, or electronic equipment. For any uninsured losses, the director
of the office of management and budget may approve the risk management fund to assume all or
part of the contractor's liability to the state in excess of the limitation.

32-12.2-16. Ratifying contracts limiting liability to the state. Any employee or official of an
agency who entered into a contract prior to March 17, 2005, requiring the agency to limit the
liability of the contracting party will be deemed to be acting within the scope of the employee's or
official's employment provided the contract is approved or ratified by the attorney general and the
director of the office of management and budget and otherwise meets the conditions contained in
section 32-12.2-15.
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2.5 Funding

N.D.C.C. ch. 32-12.2, passed by the 1995 Legislature, established the State Risk
Management Fund, a risk retention pool from which tort liability claims against the
State and state employees as well as administration cost of the Risk Management
Fund will be paid. Each State agency, board, and commission is required to
participate in the program by contributing the appropriate share of the Fund’s costs
as determined by the Director of the Office of Management and Budget.

State Agencies

The contribution of each State agency is calculated by an actuarial review of the
Fund. Initially, with no claim history, contributions were based solely on the number
of employees of each agency and the number of vehicles owned by the State.
Beginning with the 2001-2003 biennium, the actuarial review factored each agency’s
Fund loss history in determining the level of required contribution.

The table that follows this discussion reflects the general liability contribution
calculated by the actuarial review for each state agency since the inception of the
Fund. Vehicle liability was not brought under the Fund until July 1, 1997.

Risk Management Fund Contribution Discount Program

State agencies and facilities can reduce the rate of their required contribution to
the Risk Management Fund by documenting that they have established a pro-
active loss control program.

To facilitate that process, we have developed an application form (SEN 53424)
that must be completed by any agency or facility applying for a discount. The
application form must be received in our office by May 1 of each year. The
application form can be found on page 2.5-3 of this Manual or on the Risk
Management web site.

Once the application form is received by our office, it will be reviewed to see if all
documentation substantiating the discount request has been provided. If
compliance with all criteria on the application form cannot be substantiated, it may
be determined that a reduced discount, or no discount, will be granted.

Statements for the adjusted annual contributions to the Risk Management Fund
will be sent in July of each year. Agencies or facilities that do not apply for
discounts will also receive statements reminding them that payment for the
undiscounted contribution is due in July of each year.
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Measurement standards to qualify for any percentage of discount include:

= Agencies or facilities that meet all of the criteria for the Contribution Discount
Program will receive a discount of 14%. Note, for the years the Risk
Management Seminar is held, the potential discount increases to 16%.

= Agencies or facilities that meet some of the requirements will receive a lesser
discount.

= An agency or facility may seek increased discounts as their loss control
practices evolve.

= No discount will be granted to an agency or facility that cannot affirmatively
answer questions 1 through 4.

The Minutes of the Loss Control Committee can provide the majority of the
documentation of compliance with the requirements by reporting in the Minutes
the committee activities that result in affirmative answers to the questions on the
application form. The application form indicates where additional documentation
is required and would need to be submitted with the application form. Risk
Management may also request additional documentation to assist in the review.

On page 2.5-4 in this Section of the Manual you will find a proposed schedule for
the calendar year for your entity’s Loss Control Committee as its activities relate
to the discount program. This is not intended to represent all of the functions of
your Loss Control Committee but, is merely a suggestion to facilitate compliance
with the discount program.

Section 4.2 of this Manual provides an in-depth discussion of other functions of an
effective Loss Control Committee. The discussion on Loss Control Committees in
this Section is only intended to discuss how a Loss Control Committee can serve
as a support system for qualifying for the contribution discount program.
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RISK MANAGEMENT FUND CONTRIBUTION

DISCOUNT PROGRAM APPLICATION SUBMISSION DEADLINE MAY 1
STATE OF NORTH DAKOTA Report of Activity for Current Fiscal Year
SEN 53424 (11-2005)

Agency/Facility Date

COMPLIANCE QUESTIONS: YES NO

1. Does your agency/facility have a Loss Control Committee that complies with Section 4 of the Risk Management Manual
and addresses recommendations and liability exposures that arise through incidents or accidents, claims, Risk
Management Bulletins, and audit reports? Document in Minutes.

2. Did your agency/facility director appoint a Risk Management contact to act as the main contact for agency/facility loss
control and safety activities and does that contact serve as chairperson or active member of the Loss Control
Committee?

3. Are your agency/facility incidents and accidents reported to the Risk Management Division within 24-48 hours the
agency/facility becomes aware of the event?

4. Does your Loss Control Committee submit copies of its Minutes to the Risk Management Division? Provide copies as
completed or with the Discount Application.

O o
HEA RN

Affirmative Answers to (_%uestions 1 through 4 are
Mandatory to Quality for any Discount

5. Has your agency/facility and each of its departments/divisions/offices: a) implemented customized policies and
procedures to address: Fire, Natural Disaster, Severe Weather, Bomb Threats, Sexual Harassment, Workplace
Violence, Hostile Work Environment, Substance Abuse, and Proper Internet/E-mail use in the workplace; and b)
provided a detailed explanation (preferably through Minutes) of how you document that these policies are
communicated to ALL employees annually and at the time of hiring, including providing a copy of the acknowledgement
statement, performance review statement, training sign-in sheets, or on-line training record?

[]
[]

6. Does your Loss Control Committee review all agency/facility incidents and accidents to determine cause in Executive
Sessions that are conducted in compliance with N.D.C.C 44-04-19.2 (as explained in Section 4.2 of the Risk
Management Manual and the Attorney General's Open Records and Open Meetings Manual)? Document in Minutes.

7. Does your Loss Control Committee conduct at least annual inspections of ALL of your facilities using checklists
similar to those found in subsection 4.3 of the Risk Management Manual?

a. Does the inspection/checklist process include documentation of when and what corrective action was taken for
identified deficiencies?

b. Has your agency/facility implemented and communicated a policy regarding the use of flammables, microwaves,
refrigerators, small appliances, heaters, etc. in the workplace and does your annual inspection include

confirmation of compliance with the policy?

c. Is compliance with this requirement documented in the Minutes?

8. Has your agency/facility established and your Loss Control Committee annually reviewed for adequacy and compliance:

OO o)
OO oy

a) Continuity of Operations (COOP)
b) Records Retention Schedule in compliance with ITD's Records Management Program?

9. Has your agency/facility implemented policies and procedures for management of contractual risk in accordance with
Section 5 of the Risk Management Manual, N.D.C.C. ch. 54-44.4, N.D.A.C. Article 4-12, and the written directives of the
Office of Management and Budget (OMB) related to procurement, and does the Loss Control Committee annually D D
review these procedures for compliance by all departments/divisions of the agency/facility? Document in Minutes.

Total Potential Discount of 14%:
Questions 1 - 4 = 4% discount; Question 5 = 2% discount; Question 6 = 2% discount; Question 7 = 2% discount; Question 8 = 2% discount;
Question 9 = 2% discount.

BONUS 2% Discount - Applies Only to Years Risk Management Hosts a Seminar
Did the agency/facility Risk Management contact or active member of the Loss Control Committee attend the Risk I:' I:'
Management Seminar?

Comments
Signed Job Title
Please Print Name Telephone Number
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Month

Schedules for Portions of Quarterly Loss Control
Committee Meeting Agendas Specific to Qualifying for
the RMF and RMWCP Discounts

July Old Business:
1. Review most recent Risk Management Bulletin.
2. Report in Minutes that the Sexual Harassment, Workplace Violence, Hostile Work Environment,
Substance Abuse, and Proper Internet/E-mail Use In The Workplace policies were reviewed for
adequacy and compliance; confirmation that training by all employees has been completed and
documented.
New Business:
1. Review Quick Tips and report in Minutes that Committee reviewed Section 4 of the RM Manual.
2. Discuss questions 1-3 of the RMF Application.
v' Report in Minutes if in compliance or report what items need to be addressed.
v" Assign duties to bring LCC into compliance with questions 1-3.
3. Assign duties to determine if employees have been informed of the DMP and provided an
opportunity to select an alternate DMP; and if a list of employees selecting an alternate DMP will
be sent to Risk Management Division by July 31.
4. Conduct Executive Session to review claims and lawsuits.
October ]Old Business:

1. Review most recent Risk Management Bulletin.

2. If LCC could not document in July Minutes that entity was in compliance with questions 1-3 of the
Application, document how the discrepancies have been addressed.

3. Report in Minutes that the Designated Medical Provider (DMP) program was properly
communicated.

New Business:
1. Assign duties to conduct inspections of all facilities and development of plans for corrective
actions required.
2. Discuss entity’s procedure for training and inspection on use of flammables, microwaves,
refrigerators, small appliances, heaters, etc. in the workplace.
v Assign duty to review policy and inspection checklist for adequacy and compliance.
3. Discuss entity’s procedure on management of contractual risk.
v Assign duty to obtain appropriate review and report back to LCC on compliance with Section
5 of the Risk Management Manual, NDCC 54-44.4, NDACC Article 4-12, and directives of
OMB related to procurement and management of contractual risk.
4. Assign duty to obtain appropriate review and report back to LCC on adequacy and compliance of
the entity’'s COOP and Records Retention Schedule.
5. Conduct Executive Session to review claims and lawsuits.
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Month

Schedules for Portions of Quarterly Loss Control
Committee Meeting Agendas Specific to Qualifying for
the RMF and RMWCP Discounts

January |Old Business:

1. Review most recent Risk Management Bulletin.

2. Report in Minutes review of completed inspection reports and plan(s) for corrective action(s) to
address identified deficiencies.

3. Report in Minutes adequacy of policy on use of flammables, microwaves, refrigerators, small
appliances, heaters, etc. in the workplace, completion of inspections, and plan for corrective
action.

4. Report in Minutes review and compliance with Section 5 of the Risk Management Manual,
NDCC 54-44.4, NDAC Article 4-12, and directives of OMB related to procurement and man-
agement of contractual risk.

5. Report in Minutes on review and compliance of COOP and Records Retention Schedule.

New Business:

1. Assign duties to determine if documentation is on file of (a) the entity’s essential job functions
for each job category, (b) the entity’s minimum safety standards are posted, (c) safety guide-
lines have been developed, and (d) all employees have been trained on the entity’s ergonom-
ics, safety rules, safe operating procedures and claims management principles.

2. Discuss entity’s procedure to train entity employees on Fire, Natural Disaster, Severe
Weather, and Bomb Threat policies, how they are communicated to employees annually and
at the time of hire, how the process is monitored for compliance, and how the process is docu-
mented.

v Assign duty to review policies for adequacy and compliance.

v" Schedule training/drills or assign duty to confirm and document procedure for employee
training/communication on these policies. Attach documentation to the next meeting’'s
Minutes.

3. Conduct Executive Session to review claims and lawsuits.

April Old Business:

1. Review most recent Risk Management Bulletin.

2. Report in Minutes that Fire, Natural Disaster, Severe Weather, and Bomb Threat policies were
found to be adequate and in compliance, explain how and when training was completed or
when it is scheduled to be completed.

3. Report in Minutes the adequacy of and documentation of (a) essential job functions, (b) mini-

mum safety standards, (c) safety guidelines, and (d) ergonomics, safety rules, safe operating
procedures and claims management principles.

New Business:

1.

2.
3.
4

Report in Minutes the name(s) of committee member(s) who will be attending the annual Risk
Management Seminar.
Complete RMF Contribution Discount Program Application.
Complete RMWCP Discount Application.
If Minutes of the meetings have not been forwarded to Risk Management, submit them along
with the Applications for the discounts and any applicable documentation.
Discuss entity’s procedure to train entity employees on Sexual Harassment, Workplace Vio-
lence, Hostile Work Environment, Substance Abuse, and Proper Internet/E-mail Use In The
Workplace, how they are communicated to employees annually and at the time of hire, how
the process is monitored for compliance, and how the process is documented.

v" Assign duty to review policies for adequacy and compliance.

v Assign duty to confirm and document procedure for employee training/communication

on these policies. Attach documentation to the next meeting’s Minutes.

Assign to all committee members to review Section 4 of the RM Manual prior to next meeting.
Conduct Executive Session to review claims and lawsuits.
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Risk Management Fund Appropriations by Agency
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